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STATE OF M AINE
PISCATAQUIS, ss.

MICHAEL G. DAVIS,
Plaintiff
v.

SUPERIOR COURT
CIVIL ACTION
Docket No. CV-97-03

)
)
)
)
)

)
M AINE DEPARTM ENT OF
)
CONSERVATION, et al., )
)
D efendants
)

DEFENDANTS' AMENDED ANSWER,
COUNTERCLAIM AND
THIRD PARTY CLAIM

D efendants the M aine D epartm ent of Conservation (the "State" or the
"D epartm ent"), DeW ayne Long ("Long"), Charles Clukey ("Clukey"), Steven Day
("Day"), G ary Morse ("M orse"), James Downie ("Downie") and Robert Leso ("Leso")
now answ er the num bered paragraphs of the Plaintiff's Com plaint as follows, Long,
Clukey, Day, M orse, Downie and Leso are collectively referred to below as "the
individual D efendants." The State appends hereto its Counterclaim and Third Party
Claim .
1.

D efendants are w ithout knowledge or inform ation sufficient to form a

belief concerning the tru th of the averm ents of this paragraph.
2.

A dm it.

3.

D efendants adm it that Long is a Forest Ranger, and that to the extent

th at Long has h a d any dealings w ith or in relation to Plaintiff pertinent to the
averm ents of the C om plaint, he has acted in an official capacity. D efendants are
w ith o u t know ledge or inform ation sufficient to form a belief concerning the tru th
of the rem aining averm ents of this paragraph.
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4.

D efendants adm it that Clukey is a Forest Ranger, and th at to the extent

that Clukey has had any dealings w ith or in relation to Plaintiff pertinent to the
averm ents of the Com plaint, he has acted in an official capacity. D efendants are
w ithout know ledge or inform ation sufficient to form a belief concerning the tru th
of the rem aining averm ents of this paragraph.
5.

D efendants adm it that Day is a District Ranger, and th at to the extent

that Day has had any dealings w ith or in relation to Plaintiff pertinent to the
averm ents of the Com plaint, he has acted in an official capacity. D efendants are
w ithout know ledge or inform ation sufficient to form a belief concerning the tru th
of the rem aining averm ents of this paragraph.
6.

D efendants deny that Morse is a Forest Ranger. Further answ ering,

D efendants state that Morse is a District Forester. Defendants adm it that to the extent
that M orse has had any dealings w ith or in relation to Plaintiff pertinent to the
averm ents of the Com plaint, he has acted in an official capacity. D efendants are
w ithout know ledge or inform ation sufficient to form a belief concerning the tru th
of the rem aining averm ents of this paragraph.
7.

D efendants deny that Downie is a Forest Ranger. Further answ ering,

D efendants state th at Downie was a Forest Ranger until 1993, w hen he became a Fire
Prevention Specialist. Defendants adm it that to the extent th at D ow nie has had any
dealings w ith or in relation to Plaintiff pertinent to the averm ents of the Com plaint,
he has acted in an official capacity, except that, on one occasion in 1996, Downie
played golf w ith Plaintiff. Defendants are w ithout know ledge or inform ation
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sufficient to form a belief concerning the truth of the rem aining averm ents of this
paragraph.
8.

Defendants deny that Leso is a Forest Ranger. Further answ ering.

D efendants state that Leso is a District Forester. Defendants adm it that to the extent
th at Leso has had any dealings w ith or in relation to Plaintiff pertinent to the
averm ents of the Com plaint, he has acted in an official capacity. D efendants are
w ith o u t know ledge or inform ation sufficient to form a belief concerning the truth
of the rem aining averm ents of this paragraph.
9.

Defendants adm it that Plaintiff has given and properly served a Notice

of Claim on or about A ugust 23, 1996. Defendants are w ithout know ledge sufficient
to form a belief as to w hether the Notice of Claim complied w ith 14 M.R.S.A. § 8107.
10.

Defendants repeat their answers to paragraphs 1 through 9 above.

11.

Deny.

12.

Deny.

13.

Deny.

14.

Deny.

15.

Deny.

16.

Defendants repeat their answers to paragraphs 1 through 15 above,

17.

Deny.

18.

Deny.

19.

Deny,

20.

Deny.
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21.

Deny.

22.

Defendants repeat their answers to paragraphs 1 through 21 above.

23.

Deny.

24.

Deny.

25.

Deny.

26.

Deny,

27.

Deny,

28.

Defendants repeat their answers to paragraphs 1 through 27 above.

29.

Deny.

30.

Deny.

31.

Deny.

32.

Deny.

33.

Deny.

34.

D efendants repeat their answers to paragraphs 1 through 33 above.

35.

Deny.

36.

Deny.

37.

Deny.

38.

Deny,

39.

Deny.

40.

Defendants repeat their answers to paragraphs 1 through 39 above.

41.

Deny.

42.

Deny.
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43.

Deny.

44.

Deny.

45.

Deny.

46.

Defendants repeat their answers to paragraphs 1 through 45 above.

47.

Defendants deny that any false or defam atory statements w ere made,

and therefore deny the averm ents of this paragraph.
48.

Deny.

49.

Deny.

50.

Deny,

51.

Defendants repeat their answers to paragraphs 1 through 50 above.

52.

Defendants deny th at any false or defam atory statem ents w ere made,

and therefore deny the averm ents of this paragraph.
53.

Deny.

54.

Deny

55.

Deny.

56.

Defendants repeat their answers to paragraphs 1 through 55 above.

57.

Defendants deny that any false or defam atory statem ents w ere made,

and therefore deny the averm ents of this paragraph.
58.

Deny.

59.

Deny,

60.

Deny.

61.

Defendants repeat their answers to paragraphs 1 through 60 above.
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62.

Defendants deny th at any false or defam atory statem ents were m ade,

and therefore deny the averm ents of this paragraph.
63.

Deny.

64.

Deny.

65.

Deny.

66.

Defendants repeat their answ ers to paragraphs 1 through 65 above.

67.

D efendants deny th at any false or defam atory statem ents w ere made,

and therefore deny the averm ents of this paragraph.
68.

Deny.

69.

Deny.

70.

Deny.

71.

D efendants repeat their answers to paragraphs 1 through 70 above.

72.

D efendants deny th at any false or defam atory statem ents w ere made,

and therefore deny the averm ents of this paragraph.
73.

Deny.

74.

Deny.

75.

Deny.

76.

D efendants repeat their answers to paragraphs 1 through 75 above.

77.

D efendants deny th at any false or defam atory statem ents w ere made.

Defendants adm it that the individual D efendants are employees of the Departm ent,
and adm it th at to the extent th at they have had any dealings w ith or in relation to
Plaintiff pertinent to the averm ents of the Com plaint, they have acted in an official
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capacity and w ithin the scope of their employment/ except that/ on one occasion in
1996/ D ow nie played golf w ith Plaintiff. Defendants deny any residual averm ents of
this paragraph.
78.

Deny.

79.

D efendants repeat their answers to paragraphs 1 through 78 above.

80.

Deny.

81.

Deny,

82.

Deny.

83.

D efendants repeat their answers to paragraphs 1 through 82 above.

84.

Deny.

85.

Deny.

86.

D efendants repeat their answers to paragraphs 1 through 85 above.

87.

Deny.

88.

Deny,

89.

D efendants repeat their answers to paragraphs 1 through 88 above.

90.

Deny,

91.

Deny.

92.

D efendants repeat their answers to paragraphs 1 through 91 above.

93.

Deny.

94.

Deny,

95.

Defendants repeat their answers to paragraphs 1 through 94 above.

96.

. Deny,
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97.

Deny.

98.

D efendants repeat their answers to paragraphs 1 through 97 above.

99.

Deny.

100.

Deny.

101.

Defendants repeat their answers to paragraphs 1 through 100 above.

102.

D efendants are w ithout know ledge or inform ation sufficient to form a

belief concerning the tru th of the averm ents set forth in this paragraph.
103.

Deny,

104.

Deny.

105.

D efendants repeat their answers to paragraphs 1 through 104 above.

106.

D efendants are w ithout know ledge or inform ation sufficient to form a

belief concerning the tru th of the averm ents set forth in this paragraph.
107.

Deny.

108.

Deny.

109.

D efendants repeat their answers to paragraphs 1 through 108 above.

110.

D efendants are w ithout know ledge or inform ation sufficient to form a

belief concerning the tru th of the averm ents set forth in this paragraph.
111.

Deny.

112.

Deny.

113.

Defendants repeat their answers to paragraphs 1 through 112 above.

114.

D efendants are w ithout know ledge or inform ation sufficient to form a

belief concerning the tru th of the averm ents set forth in this paragraph.
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115.

Deny.

116.

Deny,

117.

Defendants repeat their answers to paragraphs 1 through 116 above.

118.

Defendants are w ithout knowledge or inform ation sufficient to form a

belief concerning the tru th of the averments set forth in this paragraph.
119.

Deny.

120.

Deny.

121.

Defendants repeat their answers to paragraphs 1 through 120 above.

122.

Defendants are w ithout knowledge or inform ation sufficient to form a

belief concerning the tru th of the averments set forth in this paragraph.
123.

Deny.

124.

Deny.
FIRST AFFIRMATIVE DEFENSE

The Plaintiff's Com plaint fails to state a claim for w hich relief m ay be granted.
SECOND AFFIRMATIVE DEFENSE

P lain tiffs state law claims are barred by his failure to com ply w ith the notice
provisions of the Maine Tort Claims Act, 14 M.R.S.A. § 8107.
THIRD AFFIRMATIVE DEFENSE

P lain tiffs state law claims are barred by the doctrine of sovereign im m unity
and by the im m unity provisions of the Maine Tort Claims Act, 14 M.R.S.A. §§ 8103,
8104-B, 8111,

-10FQ URTH AFFIRM ATIVE DEFENSE

Defendants7 alleged statem ents are protected by absolute or qualified
privileges.
FIFTH AFFIRM ATIVE DEFENSE

The personal liability of each individual D efendant is in any event lim ited to
$10/000/ pursuant to the provisions of 14 M.R.S.A. § 8104-D.
SIXTH AFFIRMATIVE DEFENSE

Any statements actually m ade by D efendants are protected because they w ere
true statem ents.
SEVENTH AFFIRM ATIVE DEFENSE

A ny communications m ade by D efendants in the course of taking official
action to protect the public interest are privileged.
EIGHTH AFFIRMATIVE DEFENSE

The individual D efendants have qualified im m unity because they violated
no already established rights.
N IN T H AFFIRM ATIVE DEFENSE

The D epartm ent is not amenable to suit under 42 U.S.C. § 1983 since it is not a
"person77 w ithin the m eaning of the statute,
TEN TH AFFIRM ATIVE DEFENSE

The D epartm ent cannot incur liability for the actions of its agents on a theory
of resp o n d eat superior.

-11COUNTERCLAIM A N D TH IRD PARTY CLAIM

Defendant, the State of M aine, which has been sued in the person of its
agency, the D epartm ent of Conservation, now alleges by w ay of counterclaim against
the Plaintiff herein, and by w ay of third party claim against the additional parties
nam ed below pursuant to M.R.Civ.P. Rules 13 (h) and 19, viz., Carl Vainio,
W indfall Logging, Inc. and K ennedy Slate Mine Forestry, Inc. :
1.

Counter claimant and Third Party Plaintiff the State of M aine (the

"State"), a sovereign state, brings this Counterclaim and Third Party Claim by and
through the A ttorney General un d er the Unfair Trade Practices Act ("UTPA"), 5
M.R.S.A. §§ 206 -216, to protect the public by preventing and restraining Plaintiff,
and the additional parties nam ed herein as Third Party Defendants, v iz., Carl
Vainio, W indfall Logging, Inc. and Kennedy Slate Mine Forestry, Inc., from
engaging in violations of the UTPA, and to recover restitution and civil penalties.
2.

Plaintiff Michael G. Davis ("Davis") is a principal in and officer of a

M aine corporation know n as W indfall Logging, Inc. ("W indfall"), incorporated
January 19,1996, having a principal place of business or business address at RFD #1,
Box 112, Abbott, ME 04406; and is also a principal in and officer of a Maine
corporation know n as Kennedy Slate Mine Forestry, Inc. ("Kennedy"), incorporated
Septem ber 29, 1994, having the sam e principal place of business or business address
as W indfall; and w as also a principal in and officer of a Maine corporation know n as
K ennedy Slate Mine Forestry, suspended as of July 5, 1989, having the same
principal place of business or business address as Windfall. U pon inform ation and
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belief, Davis has at various times done business individually or in partnership
w ithThird Party D efendant Carl Vainio under the nam e K ennedy Slate Mine
Forestry/ or other similar names. T hrough his corporations and partnerships or
individually/D avis has done business in the State of Maine over at least the past ten
years, and continues to do business, as a logging contractor, and has solicited and
m ade, and continues to solicit and m ake, num erous purchases of tim ber from
landow ners in several counties, including Piscataquis County.
3.

T hird Party D efendant Carl Vainio ("Vainio"), an individual residing

at RFD #1, Box 112, Abbott, ME 04406, is a principal in and officer of W indfall, and is
also a principal in and officer of K ennedy; and was also a principal in and officer of
the suspended corporation know n as Kennedy Slate Mine Forestry. U pon
inform ation and belief, Vainio has at various times done business individually or
in partnership w ith Davis under the nam e Kennedy Slate Mine Forestry, or other
similar names. Through his corporations and partnerships or individually, Vainio
has done business in the State of M aine over at least the past ten years, and
continues to do business, as a logging contractor, and has solicited and m ade, and
continues to solicit and m ake, num erous purchases of tim ber from landow ners in
several counties, including Piscataquis County.
4.

Third Party D efendants W indfall and K ennedy are M aine corporations

having a principal place of business or business address at RFD #1, Box 112, Abbott,
ME 04406 w hich engage in business as logging contractors, and w hich solicit and
make purchases of tim ber from landow ners in several counties, including
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Piscataquis County.
5.

In the conduct of their logging enterprise/ Davis, VainiO/ W indfall and

K ennedy have routinely engaged in, and continue to engage in, the following
practices:
(a)

cutting and rem oving w ood w ithout landow ner perm ission;

(b)

soliciting landow ners by orally offering contract term s w hich lim it the

logging contractor in various respects, and then submitting for signature w ritten
contracts w hich do not contain the lim itations offered in the oral solicitation,
w ithout disclosing that the oral lim itations have been excluded;
(c)

representing to landow ners, w ith the intent to deceive, that they w ould

cut only certain species, or that they w ould selectively cut, or that they w ould cut
and rem ove only diseased or dead w ood, or that they would cut only trees larger
than a specified diam eter, all for the purpose of inducing the landow ner to enter
into a contract and grant perm ission to cut, and then proceeding to ignore such
representations and to cut and rem ove all or substantially all merchantable timber
from the lot or section subject to the contract or permission;
(d)

representing to landow ners, w ith the intent to deceive, that the value

of their land w ould be enhanced by their cutting operations, or that the land w ould
be left looking like a park, and then proceeding to employ cutting practices which
devastated the land and reduced its aesthetic attractiveness and financial value.
(e)

representing to landow ners, w ith the intent to deceive, that the price

they were offering for w ood w as at or close to fair market value, w hen in fact the
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price offered and paid w as far below the fair m arket value of the w ood cut and
rem oved from the land.
CAUSE OF A C TIO N

6.

The State repeats, realleges and incorporates herein by reference

paragraphs 1 through 5 of this Counterclaim.
7.

In the conduct of their logging enterprise, Davis, Vainio, W indfall and

Kennedy have intentionally m ade m aterial representations which h ad a tendency
or capacity to m islead the landow ners w ith w hom they were dealing, and w hich
actually d id m islead these landow ners, w ho reasonably relied upon such
representations to their d e trim e n t
8.

In the conduct of their logging enterprise, Davis, Vainio, W indfall and

Kennedy have intentionally, know ingly, recklessly or negligently cut dow n or
felled trees w ithout the consent of the owner, in violation of 17 M.R.S.A. § 2510, and
have intentionally or negligently cut dow n and carried away forest products w ithout
the perm ission of the ow ner in violation of 14 M.R.S.A. § 7552.
9.

Each and every instance in w hich Davis, Vainio, W indfall or Kennedy

has done or engaged in any of the acts or conduct enum erated and alleged in
paragraph 5 above constitutes an unfair or deceptive trade practice, and a separate
violation of the UTPA, 5 M.R.S.A. § 207.
RELIEF REQUESTED

WHEREFORE, the State prays that this C ourt order the following relief:
A.

Declare that Davis, Vainio, W indfall and K ennedy have engaged in
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unfair and deceptive acts and practices in violation of the UTPA, 5 M.R.S.A. § 207;
B.

Prelim inarily and perm anently enjoin Davis, Vainio, W indfall and

Kennedy, their officers, agents, servants, employees and attorneys, and any and all
persons in active concert or participation with them , from:
(i)

m aking m aterial m isrepresentations to landow ners for the

purpose of inducing or in connection w ith the purchase and sale of tim ber;
(ii)

cutting dow n, felling or carrying away tim ber w ithout the

inform ed consent or perm ission of the owner;
(iii)

soliciting a landow ner by orally offering contract term s w hich

lim it the logging contractor in any respect, and then subm itting for signature a
w ritten contract w hich does not contain the lim itations offered in the oral
solicitation, w ith o u t disclosing that the oral lim itations have been excluded; or
(v)
C.

engaging in any other unfair or deceptive acts or practices.

O rder each of Davis, Vainio, Windfall and Kennedy to pay a civil

penalty of $ 10,000 for each and every instance in w hich they or any of them
intentionally engaged in an unfair or deceptive act or practice.
D.

O rder Davis, Vainio, W indfall and Kennedy to pay restitution to any

person injured by their unfair and deceptive acts and practices.
E.

O rder Davis, Vainio, W indfall and Kennedy to pay to the State its

attorney fees and costs of investigation and suit in connection w ith this
counterclaim .
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ANDREW KETTERER
A ttorney General

Dated:
FRANCIS ACKERMAN
A ssistant A ttorney General
D epartm ent of the A ttorney General
State H ouse Station #6
Augusta/ ME 04333
Tel: (207) 626-8800
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STATE OF MAINE
PISCATAQUIS, ss.

MICHAEL G. DAVIS,
Plaintiff'
vMAINE DEPARTMENT OF
CONSERVATION, et a l,
Defendants

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-97-03

)
)
)
)
)
)
’ )
)
)
)

ORDER DISMISSING CLAIMS OF
OF PLAINTIFF MICHAEL G. DAVIS
M.R.Civ.P. 41(a)(2)

At the request of Plaintiff Michael G. Davis, pro se, and without objection from
any party to this action, all of the remaining claims by Michael G. Davis against
Defendants Charles Clukey, Stephen Day, James Downie, Robert Leso, Dewayne Long,
Gary Morse and the Maine Department of Conservation are hereby dismissed with
prejudice, pursuant to Rule 41(a)(2) of the Maine Rules of Civil Procedure.

Dated:

RECEIVED & FILED
SEP 0 5 2000
P IS C A T A Q U IS COUNTY
C le rk s Office

S U P E R IO R C O U R T
C IV IL A C TIO N
9 7 -C V -0 3

S T A T E O F M A IN E
P IS C A T A Q U IS , s s .

MICHAEL G. DAVIS,
P la in tiff/C o u n te rc la im D e fen d a n t,
V.

MAINE DEPARTM ENT OF CONSERVATION e t al,
D efen d a n t s / C o u n terc la im P la in tiff/
T h ird -P a rty Plaintiff.

ORDER

V.

WINDFALL LOGGING, INC. et al,
T h ird -P a rty D e fen d a n ts,

case.

O n 1 / 2 / 0 1 th e C o u rt sig n e d th e C o n s e n t D ecree a n d O rd e r in th is
f

O n 3 / 1 3 / 0 2 th e A ttorney G e n e ra l’s Office re q u e s te d th e C lerk to is s u e
a W rit o f E x e c u tio n in the a m o u n t of $ 1 0 ,0 0 0 .0 0 . [See S e c tio n III
“RESTITU TION” of s a id C o n s e n t D ecree.]
As th is w o u ld b e th e first e x e c u tio n , 14 MRSA 46 5 2 , o rd in a rily w o u ld
p re c lu d e th e is s u a n c e of a n e x ecu tio n , sin c e over o n e y e a r h a s expired fro m
th e tim e th is C o n se n t D ecree b e c a m e final.
H o w ever th e C o u rt c o n s tru e s S e c tio n IV “RETENTION OF
JU R ISD IC T IO N ” of sa id C o n se n t D ecree, a s p e rm ittin g th e is s u a n c e of th is
firs t w rit.
Accordingly the Clerk will issue the requested writ.

In a c c o rd a n c e w ith M .R .C iv.P.79(a) th is O rd e r is to b e in c o rp o ra te d on
th e d o c k e t a t th e specific d ire c tio n of th e C o u rt.
4 /5 /0 2
n e v m n. o u tn a m
J u s tic e (D esignated), M aine S u p e rio r C o u rt

STATE OF MAINE
SUPERIOR COURT

P is c a ta q u is
Docket No.
CV-9/ -U3

DISTRICT COURT
Location
Docket No.

. 53.

MICHAEL G. DAVIS
Plaintiff
W R IT OF EXECUTION
□ Renewal
MAINE DEPARTMENT OF CONSERVATION
Defendant
To the sheriffs of our several counties or any of their deputies:
The □ plaintiff ^ d efe n d an t o n ______Ta-n. ? 0 ; 7 0 01________________recovered
judgment in the □ District Court a t.________________________________ ^S uperior Court for
Pi s p a T a q n .1 s_______________ County against s a id fl plaintiff □ defendant,____________
M ichael

G . D a v i s___________________________________________ __________ :__________

in this action for the sum of $_____ 1 0 , 0 0 0 _________ !____________in debt or damage and
S
0 . 0 0 _____________ in costs of suit, as appears of record:
$

10,000 R e s t i t u t i o n

We command that you cause the goods, chattels, or lands of the Debtor within your county
to be paid and satisfied to the Creditor in the sum of S
1 0 , 00 0 ____________________ with
legal interest from the date of judgment, together with S
0
for this
first
W rit
of Execution, and make return of this writ within three years from this date.

Date:

APr i l

C arlos D iaz,

8 - 2002

Esq

(Attorney for) i s f f i l / D e f e n d a n t
O ffic e o f the A tto rn e y G eneral
"6 S t a t e H O U s e ~ S c a t l ( 7 n
A u g u s t a , ME
04333-006
Address

CV-151, Rev. 09/97

STATE OF MAINE
PISCATAQUIS, ss.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. 97-CV-03

MICHAEL G. DAVIS,

)
)
Piaintiff/Counterclaim Defendant,
)
)
v.
)
■ ,
)
MAINE DEPARTMENT OF CONSERVATION,
)
DEWAYNE LONG, CHARLES CLUKEY, STEVEN )
DAY, GARY MORSE, JAMES DOWNING &
)
ROBERT LESSO,
)
)
Defen dants/Countercl aim Plaintiff/
)
Third-Party Plaintiff,
)
)
v.
)
)
WINDFALL LOGGING, INC., KENNEDY SLATE )
MINE FORESTRY, INC. AND CARL VAINIO, . )
■ ■
>
Third-Party Defendants.
)

CONSENT DECREE
AND ORDER

.....
;

The State of Maine, haying filed its counterclaim/third-party claim against
Counterclaim Defendant Michael G. Davis and Third-Paity Defendants Carl Vainio,
Kennedy Slate Mine Forestry, Inc. and Windfall Logging, Inc., alleging violations of the
Maine Unfair Trade Practices Act, (5 M.R.S.A. § 207) and the Consumer Solicitation
Sales Act, (32 M.R.S.A. § 4662), and all parties having consented to judgment being
entered against Counterclaim Defendant Michael G. Davis and Third-Party Defendants
Carl Vainio, Kennedy Slate Mine Forestry, Inc. and Windfall Logging, Inc., IT IS
HEREBY ORDERED AS FOLLOWS:
I. JURISDICTION
^TEOF S

hSS jblÌSdÌCtÌOn m e E W E B ' M

ATTORNEY GENERAL

JAN 1 ? 2001
STATE HOUSE

AUGUSTA, MAINE |

d-Party Plaintiff, the
i

JAN

if,;.!,! (¿j'j ¡¡¿.E

2001

PS
CJerk’3 Oíííc-3

DFO ?. « 2000
m W A - i r . COUNTY

Counterclaim Defendant, the Third-Party Defendants, and the subject matter of this
action. The Complaint states a claim for relief under 5 M.R.S.A. § 207 and 32 M.R.S.A.
§ 4662,
II. INJUNCTION
Michael G, Davis, Carl Vainio, Kennedy Slate Mine Forestry, Inc. and Windfall
Logging, Inc., together with their agents, servants, officers, employees, and attorneys,
and those persons in-active concert or-participation with-them who receive actual-notice
of this Order, are permanently enjoined and prohibited from engaging in any of the
following conduct:
1)

Making false representations to any landowner or landowner’s agent
concerning:
(a)

the stump age value or market value of the trees on the landowner’s
property;

(b)

the health or quality of the trees on the landowner’s property;

(c)

the species, size, quality, quantity and value of the trees that
Michael G. Davis, Carl Vainio, Kennedy Slate Mine Forestry, Inc.,
orWindfall Logging,.Inc., will harvest from the landowner’s
property;

.O )

the method(s) or equipment that Michael G. Davis, Carl Vainio,
Kennedy Slate Mine Forestry, Inc., orWindfall Logging, Inc., will
use to harvest trees from the landowner’s property; and

(e)

the impact of the harvest to be conducted by Michael G. Davis,
Carl Vainio, Kennedy Slate Mine Forestry, Inc., orWindfall
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Logging, Inc., with respect to the appearance, ecological condition,
or economic value of the landowner's property.
Cutting down or harvesting any trees on a landowner's property without
first obtaining a written contract, signed and dated by the landowner at
least seven (7) days in advance, that clearly and conspicuously states the
following information:
(a) "■ The contract shall state all material terms,-including but not limited
to the following:
i.

the dates during which the harvest shall be conducted;

ii.

the species, size, and volume of trees to be harvested from
the landowner’s property (volume may be expressed as
number of trees or number of cords);

iii.

a statement and/or map describing the specific location on
the landowner’s property from which trees will be
harvested; and

iv.

the price to be paid for the trees to be harvested and the
method used to calculate that price;

(b)

The contract shall contain the following disclosures, word for
word, in bold type:
BY SIGNING THIS CONTRACT, THE LANDOWNER
AGREES NOT TO RELY ON ANY PROMISES OR
REPRESENTATIONS THAT ARE NOT WRITTEN INTO
THIS CONTRACT, AND UNDERSTANDS SHAT SUCK
PROMISES OR REPRESENTATIONS MAY BE LEGALLY
UNENFORCEABLE UNLESS WRITTEN INTO THIS
CONTRACT.
r_. ,
iAwUL.1iVibD a TILED

DEC 2 fi 2000
[3]

COUNTY

■THE LANDOWNER IS REQUIRED, PRIOR TO SIGNING
THIS CONTRACT, TO HIRE A LICENSED
PROFESSIONAL FORESTER TO REPRESENT THE
LANDOWNER’S INTERESTS, TO ASSESS THE
WOODLOT AND TO OVERSEE THE HARVEST. A LIST
OF LICENSED PROFESSIONAL FORESTERS AND A ,
RECENT LIST OF STUMPAGE PRICES IS AVAILABLE
FROM THE MAINE FOREST SERVICE BY TELEPHONE
(1-800-367-0223 IN STATE, OR (207) 287-2791), OR BY
MAIL: MAINE FOREST SERVICE, 22 STATE HOUSE
STATION, AUGUSTA, MAINE 04333.
THE LANDOWNER MAY" CANCEL THIS'CONTRACT BY
MAILING NOTICE OF CANCELLATION TO THE
HARVESTER BY FIRST CLASS UNITED STATES MAIL,
POSTAGE PREPAID, UP TO THREE (3) BUSINESS DAYS
AFTER THE DATE ON WHICH THE LANDOWNER
SIGNED THE CONTRACT.
3)

Cutting down or harvesting any trees on a landowner’s property unless
that landowner has already hired a licensed professional forester to
represent the landowner's interests, to assess the woodlot, and to oversee
the harvest.

4)

Cutting down or harvesting any trees on a landowner’s property without,
at least seven (7) days in advance, delivering copies of the signed contract
and the notification of intent to harvest (as required under 12 M.R.S.A. §
8883) to the landowner and to the Bureau of Forestry.

5)

Failing to keep and maintain, for a period of six years after the completion
of each timber harvest, all business records containing information about
the species, quality and volume of trees harvested, the price paid to the
landowner for the trees, and the price paid to the harvester by the mili(s)
or other purchaser(s), including but not limited to the following:
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contracts; scale slips, mill slips, tally sheets, truck driver records, and
receipts.
6)

'

Failing to make available the records maintained under paragraph 4 for
inspection upon the request of the landowner, the Bureau of Forestry, the
Department of the Attorney General, or any law enforcement agdncy.

7)

Engaging in any violations of the Maine Unfair Trade Practices Act
(Maine Euvised Sta tu tes Annotated, Title 5, ChapterT0) or the Consumer
Solicitation Sales Act (Maine Revised Statutes Annotated, Title 32,
Chapter 69, subchapter V).
I ll RESTITUTION

Counterclaim Defendant Michael G. Davis and Third-Party Defendants Carl
Yainio, Kennedy Slate Mine Forestry, Inc. and Windfall Logging, Inc., shall be jointly
and severally liable for the payment of $10,000.00 to the State of Maine Department of
the Attorney General, as restitution for the economic loss incurred by the landowners
identified in the State’s Amended Counterclaim and Third-Party Claim, to be distributed
on a pro rata basis as determined in the discretion of the Attorney General.
IV. RETENTION OF JURISDICTION
Jurisdiction is retained by this Court for the purpose of enabling any of the parties
to this Consent Decree to apply to this Court at any time for such further orders or
directions as may be necessary or appropriate for the construction or carrying out of the
Consent Decree, for the modification of or termination of any of the provisions hereof,
and for the enforcement of compliance herewith, including through actions for civil or
criminal contempt.
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Dated:

\ % \ i 7 ^ o0D
Carlos Diaz, Assistant Attorney General
Maine Bar Registration No. 8015
Attorney for the State of Maine,
Counterclaim/Third-Party Plaintiff.

Dated: ) ¿2 / / [

¿Xôô ¿y
Michael G. Davis,
Counterclaim Defendant.

Dated:

T T L aA i/ / / l
_
Kennedy Slate Mine Forestry, Inc., rAJhuJi^^ôcJJïULA.
Third-Party Defendant.

$-0*

Dated: l ik ((J?I â-pà a
Windfall Logging, Inc.,
Windfall
Third-Party Defendant.

OCLfyczA^

Dated:
Can vami'o,
Third-Party Defendant.

ORDER
It is hereby ORDERED and DEC
Dated:: l

03.

{
HonTPaul T. Pierson
Maine Superior Court Justice

\V
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

In Re:

)
)
)
)
)
)
.)
)
)
)
)
)
)
)
)
)
)

Michael G. Davis,

Debtor

State of Maine,
Plaintiff
v.
Michael G. Davis,
Defendant

Chapter 7
Case No.: 99-11361

Adv, Proceeding No.

COMPLAINT

NOW COMES the State of Maine, by and through undersigned counsel, and complains
against the Debtor, Michael G. Davis, as follows:
PARTIES
1.

The Defendant/Debtor, Michael G. Davis, filed a Chapter 7 bankruptcy petition

with this Court in August of 1999.
2.

'

The Plain tiff/Creditor ■the; State of Maine, is a sovereign state acting through the

Department of the Attorney General,
COi' <
JURISDICTION AND VENUE
3.

The Plaintiff/Creditor seeks relief pursuant to l l U.S.C. § 523. Jurisdiction is

proper pursuant to 28 U.S.C. §§ 157 & 1334, and venue is proper pursuant to 28 U.S.C.§§ 1408
& 1409. This action is commenced pursuant to Bankruptcy Rules 7001 & 7003, Fed.R.Civ.P. 3
and Local Rule 7003.

:
1

4.

This matter is a core proceeding pursuant to 28 U.S.C, § 157(b)(2)(I), in that it

objects to the Defen dan t/Deb tor’s discharge of a particular debt,
FACTS
5.

The Defen dan t/Deb tor, Michael G. Davis owned and operated a timber harvesting

business in Maine.
6.

The Maine Forest Service, a division of the Department of Conservation, received

and investigated several complaints from landowners about Davis’s business practices.
7.

In January of 1997, Defendan t/Deb tor Davis brought a defamation lawsuit against

the Department of Conservation and six Forest Service employees.
8.

The Plaintiff/Creditor State of Maine filed a counterclaim and third party claim

against Defendani/Debtor Davis and his business partner, Carl Vainio, alleging that they
defrauded consumers through deceptive business practices and through violations of the
Consumer Solicitation Sales Act, 32 M.R.S.A. § 4662, all in violation of the Maine Unfair Trade
Practices Act, 5 M.R.S.A. § 207. The counterclaim and third party claim is attached hereto as
Exhibit A and incorporated herein by reference.
9.

Davis’s unfair and deceptive trade practices, more fully described in the

counterclaim, may be summarized as follows:
a)

cutting and removing wood without the landowner's permission;

b)

soliciting landowner permission to harvest timber by orally promising
to limit the scope of the proposed harvest, then substituting written
contracts that did not contain the same limitations;

c)

falsely representing that the broad language of the written contracts was
required by the Maine Forest Service;

d)

promising to harvest only certain species of trees, or only diseased or
dead trees, or only trees larger than a specified diameter, and
subsequently harvesting timber in violation of the promises;
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10.

e)

falsely representing to landowners that the value and the aesthetic
quality of the land would be enhanced by the proposed timber harvest,
promising that the land would look "like a park," and subsequently
harvesting timber in such a manner as to devastate the land and
diminish both its economic value and aesthetic quality; and

f)

falsely representing to landowners that the price offered for the timber
was at or close to fair market value, when in fact the price was far
below the fair value of the timber removed.

The State’s amended counterclaim seeks a permanent injunction, civil penalties,

restitution for injury to landowners, and costs of bringing suit, all pursuant to 5 M.R.S.A. § 209.
11.

In August of 1999, Davis filed a Chapter 7 bankruptcy petition.
COUNT I
FRAUD
11 U.S.C. § 523(a)(2)(A)

12.

The Plaintiff repeats, realleges and incorporates herein by reference the preceding

paragraphs of this Complaint.
13.

Section 523(a)(2)(A) of the United States Bankruptcy Code disallows a debtor in

bankruptcy from discharging a debt incurred through fraudulent means.
14.

The Plaintiff’s claim against the Defendant/Debtor, Michael G. Davis, is based

upon allegations that Davis defrauded the consumers of his timber harvesting services.
WHEREFORE, the Plaintiff prays that this Court declare that the State’s unliquidated
claim under the Maine Unfair Trade Practices Act for civil penalties, restitution, and costs of
bringing suit, is a nondischargeable debt under 11 U.S.C. § 523(a)(2)(A),
COUNTn
WILLFUL AND MALICIOUS CONDUCT
11 U.S.C. § 523(a)(6)
15.

The Plaintiff repeats, realleges and incorporates herein by reference the preceding

paragraphs of this Complaint.
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16.

Section 523(a)(6) of the United States Bankruptcy Code disallows a debtor in

bankruptcy from discharging a debt incurred as a result of the debtor’s willful and malicious
conduct, defined as conduct wherein the debtor acted without justification or excuse and with
full knowledge of the specific consequences of his conduct, and knowing that his conduct would
cause particularized injury.
17.

The Plaintiff’s claim against Davis is based upon allegations that Davis engaged

in willful and malicious conduct, with the specific intent to deceive landowners into believing
that he would harvest only the limited number of trees that Davis promised to harvest, and that
he would improve the value and appearance of their land, and that Davis had full knowledge that
his conduct would cause particularized injury to the landowners, in the form of loss of property
and decreased land value.
WHEREFORE, the Plaintiff prays that this Court declare that the State’s unliquidated
claim under the Maine Unfair Trade Practices Act, for civil penalties, restitution, and costs of
bringing suit, is a nondischargeable debt under 11 U.S.C. § 523(a)(6),
COUNT III
CIVIL PENALTIES
11 U.S.C. § 523(a)(7)
18.

The Plaintiff repeats, realleges and incorporates herein by reference the preceding

paragraphs of this Complaint.
19.

Section 523(a)(7) of the United States Bankruptcy Code makes exempt from

discharge any debt related to a fine, penalty or forfeiture payable to and for the benefit of a
governmental unit that is not payment for actual pecuniary loss.
20.

The Plaintiffs claim against Davis seeks civil penalties of up to $10,000 for each

Unfair Trade Practices Act violation, separate and apart from any claim for actual pecuniary loss.

4

WHEREFORE, the Plaintiff prays that this Court declare that the State’s unliquidated
claim for civil penalties under the Maine Unfair Trade Practices Act is a nondischargeable debt
under 11 U.S.C, § 523(a)(7),

Respectfully submitted,

Dated: November 1^, 1999
Carlos Diaz
Assistant Attorney General
Department of the Attorney General
6 State House Station
Augusta, Maine 04333
(207) 626-8846
Attorney for the Plaintiff/Creditor
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MAINE

In Re:

)

)
Michael G. Davis,

$. 9AMKr?'|PTCY COURT
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Chapter 7
Case No. 99-11361

)

)
Debtor

)

__________________________________________ )

)
State of Maine,

)

Adv. Proceeding No. 99-1086

)
Plaintiff

)

)
)
)

v.
Michael G. Davis,

JUDGMENT ORDER

)

)
Defendant

)

On the complaint of the State of Maine seeking a determination by this Court that
the indebtedness to it is a nondischargeable debt pursuant to 11 U.S.C. § 523(a), and the
Defendant/Debtor having consented to judgment in the amount of $10,000:00, it is
hereby
ORDERED that the indebtedness of Michael G. Davis to the State of Maine is a
nondischargeable debt and that a judgment be entered in the amount of $10,000.00.

D ated:__

J

ion.. Jamies B. Haines, Jr.
United/States Bankruptcy Court
Distfict of Maine
cc:

Carlos Diaz, Esq.
Michael G. Davis
Gary Growe, Esq.

,
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UNITED STATES BANKRUPTCY
DISTRICT OF MAINE

In Re: Michael and Paula Davis
Chapter 1, Bankruptcy Case No. 99-11361
TRUSTEE’S COMBINED REPORT OF ABANDONMENT OF PROPERTY
AND REPORT OF NO DISTRIBUTION
ABANDONMENT

The undersigned trustee of the estate of the debtor(s) named above does report that the
following property will be abandoned pursuant to 11 U.S.C. Sec. 554:
Property D escription

Debtor’s real estate
including (as scheduled):
-101 acres, Newport, ME
-13 acres and camp,
Greenville, ME
-15 acres, Bowerbank, ME
-160 acres, Sangerville, ME
~2 acres, Parkman, ME
-270 acres, Garland, ME
-28 acres, Monson, ME
-313 acres, Detroit, ME
-45 acres, Monson, ME
-57 acres, Howland, ME
-850 acres, Argyle, ME

Lienholder
Name/Address
People’s Heritage Savings Bank
c/o Gary Norton, Esq.
900 Hammond Street, Suite 907
Bangor, Maine 04401-4378

S ecured
Interest
$372,000.00
plus accruing
interest

(As to Sangerville property)
Allied Realty Investments
RED 3 Box 5730
Skowhegan, Maine 04976

M arket
Value

$55,000.00
$120,000.00
$15,000.00
$50,000.00
$2,000.00
$75,000.00
$20,000.00
$130,000.00
$40,000.00
$5,000.00
$100,000.00
Total:
$612,000.00

(As to Greenville property)
Dexter Regional Federal Credit
Union
P.O. Box 697
Guilford, Maine 04443
IRS
324 Harlow Street
Bangor, Maine 04401
Maine Revenue Service
24 State House Station
Augusta, Maine 04333-0024

Miscellaneous equipment
including: 1997 John Deere
550G, 2-1995 John Deere
748E Grapple Skidder,
1995 John Deere 690 E
Delimber, 1995 Hood
Loader Model 2400,1968
Mack Log Carrier and 1990
Propac Slasher

People \s Heritage Bank
c/o Gary Norton, Esq.
900 Hammond Street, Suite 907
Bangor, Maine 04401-4378

$372,000.00
(after sale
proceeds were
applied)
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$219,000.00
(represents
sale proceeds
from auction
pursuant to
relieffrom
stay)

1994 Ford F-Î5Q Pick up

Dexter Regional Federal Credit Union
P.O. Box 697
Guilford, Maine 04443

$4,000.00

$4,000.00

Debtor’s claim against the
Department o f
Conservation and
individuals as part o f
Piscataauis Countv Docket
No. CV-97-003. 004 and
008, Michael Davis v.
Maine Department o f
Conservation

None

N/A

None to Estate

Debtor’s interest in pending
suit (counterclaim J Burkv v.
Davis (Piscataauis Superior
Court Docket No. CV-97-08

None

N/A

None to Estate

REASON FOR ABANDONMENT.:

1.

N o e q u ity b e y o n d s e c u r ity a n d c o s t o f a d m in istra tio n .

The T ru ste e r e a s o n a b ly b e lie v e s liq u id a tio n v a lu e is le ss
th a n s c h e d u le d va lu es.
2.

N o e q u ity

3.

N o eq u ity.

4.

The T ru ste e h a s r e v ie w e d th e C o m p la in t/A n s w e r in

th e a b o ve m a tte r a n d lik e w is e h a s c o n s u lte d w ith the
A s s is ta n t A tto r n e y G e n e r a l r e g a r d in g th e S ta te s p o s itio n
a n d r e a s o n a b ly c o n c lu d e s th a t r e c o v e r y w o u ld be
p r o b le m a tic g iv e n th e w e a k n e s s o f th e P l a i n t i f f s D e b to r 's
claim , a v a ila b le d e fe n s e s a n d th e c o s t o f litig a tio n .
R e c o v e ry e v e n in th e b e s t o f c ir c u m s ta n c e s , h o w e v e r
un likely, w o u ld b e in s u ffic ie n t in a n y c a s e to p r o d u c e a
d iv id e n d la rg e e n o u g h to b e n e fit n o n - p r io r ity u n s e c u r e d
cred ito rs.
5.

The T ru ste e w a s r e v ie w e d th e C o m p la in t/A n s w e r in

th e p e n d in g m a tte r a n d b e lie v e s r e c o v e r y is u n likely.
F u rth er, r e c o v e r y w o u ld b e in s u ffic ie n t to b e n e fit n o n 
p rio rity , u n s e c u r e d c la im s.

Any party objecting to the abandonment of the property described in this notice m ust file w ritten
s p e c ific a tio n s o f the grounds for said objection and a w ritten r e q u e s t fo r a h e a r in g •thereon no later than 15

days from the date of this notice with the Chief Deputy Clerk, United States Bankruptcy Court, P.O. Box
1109, Bangor, M E 04402-1109, with a copy to the undersigned Trustee.
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REPORT OF NO DISTRIBUTION
The Trustee reports that he has neither received nor distributed any property or money on account of
this estate; that he has made a diligent inquiry into the financial affairs of the debtor(s) and the location of
property of the estate; and that there is no property available for distribution from the estate over and above
that exempted by law.
Pursuant to FRBP 5009, the Trustee hereby certifies that the estate o f the above-named debtor(s) has
been fully administered, requests that this report be approved, and that he be discharged from any further
duties as Trustee herein.
I hereby certify that on this date, the original of this report was filed with the Bankruptcy Court and
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UNITED STATES BANKRUPTCY
DISTRICT OF MAINE
In Re: Michael and Paula Davis
Chapter 7, Bankruptcy Case No. 99-11361

CERTIFICATE OF SERVICE
I, Gary M. Growe, Trustee in the above Estate, hereby certify that, in compliance with 11 U.S.C.
554, Federal Rule o f Bankruptcy Procedure 6007 and Maine Bankruptcy Rule 6007,1 have caused to be
served on this day true copies of the executed original Notice o f Intention to Abandon Property, Report o f no
Distribution, and Certificate o f Service by first class U.S. surface mail, postage fully prepaid, addressed as
indicated below, upon debtor, debtor’s attorney, lienholders, any party known or believed to hold or claim an
interest in the property to be abandoned, any party in interest who has filed with the Bankruptcy Court and
properly served on all interested parties a written request for notification o f proposed abandonments, if any,
and the Assistant U.S. Trustee, as represented by the following list:
M ichael and Paula Davis, P.O. Box 162, Sangerville, Maine 04479*
James Wholly, Esq., P.O. Box 917, Bangor, Maine 04402-0917
Paul Weeks, Esq., 900 Hammond Street, Suite 907, Bangor, Maine 04401
People’s Heritage Savings Bank, c/o Gary Norton, Esq., 900 Hammond Street, Suite 907,
Bangor, Maine 04401-4378
Allied Realty Investments, RFD 3 Box 5730, Skowhegan, Maine 04976
Dexter Regional Federal Credit Union, P.O. Box 697, Guilford, Maine 04443
IRS, 324 Harlow Street, Bangor, Maine 04401
M aine Revenue Service, 24 State House Station, Augusta, Maine 04333-0024
M ichael Schmidt, Esq., P.O. Box 376, Waterville, Maine 04903-0376
Carlos Diaz, Esq., Assistant Attorney General, Department of the Attorney General, 6 State House
Station, Augusta, Maine 04333
M ichael Haenn, Esq., P.O. Box 915, Bangor, Maine 04402-0915
Robert Checkoway, Esq., Assistant U.S. Trustee, 537 Congress Street, Room 303, Portland, ME
04101-3318

